




    It was a freak accident in New Jersey that 
left Paul Dolan disabled and led the Appellate 
Division of the New Jersey Superior Court to 
apply New York’s Vicarious Liability Law to 
assess liability against a party that was abso-
lutely free from negligence.  The case is Dolan 
v. Sea Transport, Inc., decided February 20, 
2008.   
 
     Paul Dolan was driving his automobile 
home from his job in New York.  He had 
crossed the George Washington Bridge and 
entered onto Route 46, a heavily traveled 
commuter artery with two lanes in each direc-
tion.  As he moved along, a shipping container 
being hauled in the opposite direction fell off 
an intermodal chassis and into Mr. Dolan’s 
lane of traffic.  He hit the container head-on, 
suffering debilitating injuries, according to the 
Court.  Evidence showed that the truck driver 
failed to securely lock the ocean container 
onto the intermodal chassis.  Worse, he knew 
that it was not secure and chose to go onto 
the highways without stopping to secure the 
lock.   
 
     Mr. Dolan brought suit in New York State 
Court against the truck driver and his em-
ployer, as well as the owner of the chassis and 
container (a steamship company) and the 

ocean terminal from which the chassis and 
container had been dispatched.  The New 
York Court transferred the case to New Jer-
sey, opining that there were more New Jersey 
contacts involved in the suit.  The New Jersey 
Court, however, applied New York’s Vicarious 
Liability Law, Vehicle & Traffic Law §388, to 
invoke liability against the steamship com-
pany, as owner of the intermodal chassis.  
Section 388 imposes liability on the owner of 
a trailer, even for the negligence of the trac-
tor owner and operator, though not related.  
The fact that the owner of the trailer was not 
negligent is not material, although there 
would be no liability under New Jersey law.  
 
     The Court assigned several factors to sup-
port the use of New York law.    The trucking 
company and driver are from New York, and 
the tractor is registered there. The container 
and chassis had departed an ocean terminal 
on Staten Island. The Court applied the 
“governmental interest” test, finding that Mr. 
Dolan’s New Jersey domicile, and the loca-
tion of the accident in New Jersey, did not 
support application of that state’s law.  
 
     An appeal is contemplated to the Su-
preme Court of New Jersey.  We will follow 
the progress of this case. 
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New Jersey’s Governor Vetoes Expansion of  
Wrongful Death Damages 

     It was a surprise nobody expected.  For 
years the New Jersey Legislature worked on a 
change to the Wrongful Death Act to allow a 
recovery for the grief of surviving family mem-
bers.  Late in 2007 the bill passed, with urging 
from the State Bar Association and the State’s 
branch of the Association of Trial Lawyers of 
America.  This new measure of damages 
would have no limit, although a $250,000 cap 
had been discussed.  Business and insurance 
groups fought against the expansion, pointing 
to increased insurance premiums and higher 
exposures for self-insureds, all of which would 
ultimately affect employment and the econ-
omy in the Garden State.  
 
     None of the negatives of the new law 
seemed to impress Governor Jon Corzine, a 
fellow Democrat seen as ready to sign the bill, 

despite his own business career on Wall 
Street.  But then his advisors and representa-
tives of the State’s municipalities and coun-
ties pointed out that the same adversities 
would befall New Jersey’s communities and 
their governments, ultimately hurting the citi-
zens through increased taxes.  Governor 
Corzine came to the rescue, using his 
“pocket veto” allowing the bill to die when the 
Legislature was in recess.  Reports suggest 
that it will take another year for the bill to be 
resurrected in the Legislature.  
 
     At present, New Jersey permits recovery 
for economic damages, including loss of sup-
port, and the value of lost companionship, 
nurture and guidance, but not for grief and 
suffering of survivors.  New York law is virtu-
ally identical.  We will watch developments. 
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filled kiddie pool. 
 
     Avram sued NYU, of course, alleging that 
the University had a duty not to permit and 
sanction a dangerous condition as a pool of 
watery jell-o set up on concrete for jell-o 
wrestling.  It made no difference to Avram 
that he was on the committee that dreamed 
up and designed this very activity, as part of 
an event intended, no doubt, to relieve stu-
dents from the pressures of university stud-
ies.  The Supreme Court was not impressed.  
The judge ruled that NYU had no duty to Mr. 
Wisnia in the first place, and that Avram had 
assumed the risk.  “[I]t is difficult to 
imagine a more compelling set of 
facts for the application of the doc-
trine of primary assumption of the 
risk.” 
 
     Except maybe sleeping in the top 
bunk in the dorm. 

     College students apparently do not like to 
take responsibility for injuries they should 
have anticipated.  Recall the New Jersey stu-
dent who sued the manufacturer of his dor-
mitory bunk bed, for failing to warn him that a 
fall from the top bunk could be injurious.  See 
The Lane Law Letter, Holiday Issue 2006, at 
page 4.  Well, now the scene shifts to the 
venerable New York University, and the Su-
preme Court of New York, New York County, 
in Wisnia v. NYU, decided February 5, 2008.   
 
     Avram Wisnia served on the planning com-
mittee for a dormitory fun day, dubbed a 
“Beach Bash Event” to take place in the dor-
mitory courtyard. Activities would include a 
DJ, a “moon-bounce,” volleyball, water guns, 
and water balloons.  It would also include 
“jell-o wrestling in a kiddie pool.”  That was 
Avram’s undoing.  He sustained an injury to 
his hip when he and some friends were in-
volved in horse-play around, and in, the jell-o-

NYU Not Liable to Student Injured in Jell-O Wrestling Incident 

© 2008, Law Offices of John C. Lane 




